OR. OLUFEMI v. THE STATE OF LAGOS

IN THE COURT OF APPEAL
_HOLDEN AT LAGOS

APPEAL NO:
CHARGE NO: 1D/20289C/2022

BETWEEN

DR. OLUFEMI OLALEYE }..APPELLANT

AND Lo g Pm
A
THE STATE OF LAGOS }..RESPONDENT

NOTICE OF APPEAL

I, DR. OLUFEMI OLALEYE currently at the Nigerian Correctional Service, Kirikiri

Maximum Prison, Apapa, Lagos State, having been convicted for the offences of
Defilement and Sexual Assault by penetration contrary to Sections 137 and 261 of the
Criminal Law of Lagos State, Cap. C17, Vol. 3 Laws of Lagos State, 2015 at the
High Court of Lagos State, sitting at the Ikeja Judicial Division in Charge No:
ID/20289C/2022 wherein the Judgment was delivered by Coram: Hon. R. A. Oshodi
(the Honourable Lower Court) on the 24" day of October, 2023, do hereby appeal to
the Court of Appeal on the following grounds:

2. PART OF THE DECISIONS COMPLAINED OF:

The whole decision.

3. GROUNDS OF APPEAL

Ground One

The Honourable Lower Court erred in law when in the absence of any direct

evidence it held that the alleged victim of the crime was a child of 16 at the time

of the offence.

¢ CE 1L
PNHEIRO LY


https://digital-camscanner.onelink.me/P3GL/g26ffx3k

DR. OLUFEMI v. THE STATE OF LAGOS

Particulars

There was no direct evidence from anyone who witnessed the
birth of the alleged victim of the crime contrary to the decisions
in Agwasim vs. Ejivumerwerhaye (2001) 9 NWLR pt. 718 pg.
395; Gusua vs Akpata (2000) FWLR pt. 30 pg. 2573.

The prosecution did not tender any documentary evidence in

support of its case that the alleged victim of the crime was 16
years.

No document which pre-dated the investigation and commission

of the crime were tendered to prove and establish the age of the

alleged victim of the crime.

The evidence of PW1, PW2, PW4, PW5 and PW6 in relation to

the age of the alleged victim of the crime were all hearsay

evidence which in our law is statutorily prohibited and case law

deprecated. See: Section 38 of the Evidence Act 2011; Osho v.

State (2012) 8 NWLR (Pt. 1302) 243; Odogwu V. State (2013)
14 NWLR (Pt. 1373) 74; State v. Masiga (2018) 8 NWLR (Pt.

1622) 383.
the alleged

The evidence of PW4, PW5 and PW6 on the age of
e fact from

victim of the crime were information derived after th

PW?2 herself.
rt to

6. There was no reliable and credible evidence before the Cou

back up the decision of the Honourable Lower Court.
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Ground Two

The Honourable Lower Court erred in law when notwithstanding the failure of

the Prosecution to present the Birth Certificate or any document in respect of the

alleged victim's date of birth, it failed to invoke Section 167(d) of the Evidenc
Act 2011. )

Particulars

1. The Law mandates a Court of law to presume that evidence
which could be and is not produced by a party has been willfully

withheld by that party because same was unfavorable to it.

2. The birth certificate or any document in relation to the date of
birth of the alleged victim of the crime ought to have been in the

custody of the prosecution or the victim.

3. The prosecution elected not to present the said birth certificate or

any document in that regard.

4. In the circumstances the Honourable Lower Court ought to have
invoked Section 167(d) of the Evidence Act 2011. See: State
vs. Sunday (2019) 9 NWLR pt. 1676 pg. 115; State vs. Salawu
(2011) 18 NWLR pt. 1279 pg. 580.

Ground Three

The Honourable Lower Court erred in law when in the absence of any
explanation in respect of the Prosecution’s failure to produce the Birth Certificate
or any document in relation to the birth of the alleged victim of the crime, it

proceeded to rely on the oral evidence of the Prosecution Witnesses.
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Particulars

1. The particulars of ground 1 are hereby repeated.

Ground Four

The Honourable Lower Court erred in law when in the absence of reliable and
credible evidence on the age of the purported victim of the crime at the time the
alleged offence was committed, it proceeded to convict the Appellant for

defilement under Section 137 of the Criminal Law of Lagos State 2015,

Particulars

1. For the purpose of the offence spelt out in Section 137 of the
Criminal Law of Lagos State 2015, a child is any person below

the age of 18 years.

2. The age of the alleged victim of the crime is a critical ingredient

to be proved in the offence of defilement.

3.  Where there is a doubt in the age of the alleged victim of the
crime, the doubt must be resolved in the Defendant’s favour and
a Court of law ought not to convict an accused person. See:
Aliyu v. State (2000) 2 NWLR (Pt. 644) 178; Modupe v. State
(1988) 4 NWLR (Pt. 87) 130.

4 In the absence of ANY evidence or reliable and credible evidence
on the age of the alleged victim of the crime to support such a
critical ingredient of the offence of defilement, the Honourable

Lower Court ought to have discharged and acquitted the

Appellant.
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Ground Five

The Honourable Lower Court erred in law when in convicting the Appellant for

defilement of the named Blessing Ahamefuia, it held that the alleged victim: -

“...was consistent in her evidence that the

Defendant raped her.”

Particulars

1. The alleged victim of the crime, PW2 in her extra-judicial

statement to the Police never alleged that the Appellant raped he

2. At the time the alleged victim wrote her Statement to the Police,

the incident if any was fresh in her mind and no such allegation

of rape was made.

3. PW2 only made reference of rape incidents when she was
interviewed at the Gender department, four months after her

extra-judicial statement to the police. This she repeated in the

course of trial.

4. There was a long time-span between when the alleged victim
wrote her statement to the Police and when she gave evidence in
Court.

5. The sudden allegation by PW2 in the course of trial that the

Appellant raped her was clearly an after-thought.

6. The inconsistency in the assertion of rape is fundamental and

critical to the prosecution’s case.
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7. The Honourable Lower Court in the circumstance ought to have
drawn the necessary interference and resolved the inconsistency

in the alleged victim’s testimony in favour of the Appellant.

8. Where the extra-judicial statement of a witness is inconsistent
with the testimony in Court, such witness ought to be regarded as

unreliable and not credible.

Ground Six

The Honourable Lower Court erred in law when it held that it did not “...believe
that Aunty Tessy was a vital witness” while believing the testimony of PW1
and PW2.

Particulars

1. PWI1 was demonstrably a tainted and interested witness and as

such her evidence was manifestly unreliable.

2. The presence of the named Aunty Tessy was very vital as it
related to the incidents of November, 2021 and the allegations

torture and physical abuse leveled against PW1 by PW2 at the
said meeting.
3. The presence of the named Aunty Tessy was vital in so far as the

Honourable Lower Court relied on her experience as a retired

school teacher and psychologist in extracting a confession from

the alleged victim of the crime.

4. Aunty Tessy was an independent witness who had received the

allegations leveled against PW1 by PW2.

5. She was a key and vital witness.
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6. In the absence of the named Aunty Tessy, the Honourable Lower

Court ought not to have relied on the testimony of PW1 and
PW2,

Ground Seven

The Honourable Lower Court erred in law when it held that:

“I must disagree with the defence that there are
inconsistencies in the Prosecutrix’s (PW2) evidence

compared to the medical report.”

Particulars

1. In her statement at the Gender Departinent, PW2 alleged that the

sexual episodes were about four times.

2. In her evidence-in-Chief PW2, the alleged victim stated that the

Appellant had sex with her four times a week.

3. The Honourable Lower Court had held that the Medical Report
tendered by the prosecution did not indict the Appellant.

4. This clearly contradicted the facts contained in the medical report

and the alleged victim’s extra-judicial statement.

Ground Eight

The Honourable Lower Court erred in law when it held that:

«] believe the Prosecutrix (PW2). The Defendant
often had sexual intercourse with her, He forced her
to suck his penis repeatedly. He released semen in

her mouth. 1 believe the first time he had sexual
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intercourse with her, blood oozed out of her vagina.
She was tired and exasperated. She was in anguish

and pain. Her evidence was strengthened during

cross-examination.”

Particulars

1. PW2 in her extra-judicial statement to the police never stated that

the Appellant raped her.

2. The evidence of PW2 in Court was a total departure from the

facts contained in her extra-judicial statement.

3. There was video recording tendered and played in open Court

where PW2 stated categorically that the Appellant never released

semen on her.

4. In the circumstances the Honourable Lower Court ought to have

treated the testimony and evidence of PW2 with a pinch of salt.

5. Particulars of ground 5 are repeated seriatim.

Ground Nine

The Honourable Lower Court erred in law when notwithstanding its holding that
the evidence of PWS5 evidence and medical report did not indict the Appellant, it

proceeded to hold that the evidence of PWS corroborated the evidence of PW2.

Particulars

1. The Honourable Lower Court confirmed that the medical
examination conducted by PWS5 on the alleged victim of the

crime was conducted months after the commission of the crime.
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2. It was the holding of the Lower Court that the report did not
indict the Appellant in anyway.

3. If the examination report of PWS did not indict the Appellant, it
was indeed absurd for the Honourable Lower Court to have held

that the PWS5’s testimony corroborated the testimony of PW?2.

4. By the decision in Igbine vs State (1997) 9 NWLR pt. 519 pg.
101, corroborative evidence must be evidence which confirms in
some material particular not only that the crime was committed

but that it was the Appellant who committed the offence.

5. The decision of the Honourable Lower Court with respect

amounted to a judicial summersault.

Ground Ten

The Honourable Lower Court erred in law when in relying on the evidence of

PW5 to convict the Appellant it held that the testimony of PWS was not

impeached.

Particulars

1. PWS5 saw the alleged victim of the crime PW2 on 15" March,

2022 months after the alleged offence was committed.

2 The medical certificate issued by PWS5 stated categorically that

PW?2 was being examined in respect of a sexual assault that

occurred at 2.45pm on the 15" of March, 2022 contrary to her

evidence in Court that she was defiled and sexually assaulted by

the Appellant between 2020 and 2021.
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PWS only offered evidence on the physical structure of the
female genital and nothing more.

It was the finding of the Honourable Lower Court that PW5’s

medical examination did not indict the Appellant.

The Medical report of PW5 served no useful purpose at the Trial
Court in so far as it was unable to establish that the Appellant had
sexual intercourse with the alleged victim of the crime. See:

Danladi vs State (2019) 16 NWLR pt. 1698 pg. 342,

The Honourable Lower Court ought not to have relied on the

worthless testimony of PWS in the circumstances of this case.

Ground Eleven

The Honourable Lower Court erred in law when in relying on the evidence of

PWI1 it held that her testimony corroborates the evidence of PW2 that the

Appellant had sexual intercourse with PW2,

Particulars

1.

PW]1 did not offer any direct evidence that she had witnessed the

Appellant defiling or having sexual intercourse with PW2.

Corroborative evidence must be direct and derived from an

independent source.

PW1 from the video evidence tendered was confronted with

allegations of torture, child abuse and physical assault against

PW2.

There was also evidence on record that while the Appellant was

in custody PW1 had taken steps to defraud the Appellant.
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It was apparent that PW1 stood to benefit

from the A y
o | ppellant’s
conviction and Incarceration,

The evidence of PW] was 50 badly discredited and it wag

wrongful for the Honourable Lower Court to have relied on jt in

convicting the Appellant.

Ground Twelve

The Honourable Lower Court erred in law when in relying on the evidence of

PW1 it held that the failure of CSP Patricia Amad; to testify was not fatal to the

case of the Prosecution

Particulars

1.

The prosecution had alleged that the Appellant confessed to the
commission of the crime before CSP Patricia Amadi and not any

other person.

The purported confession as relayed by PW1 was relied upon by

the Honourable Lower Court even when the confession was

directed at PWI.

The testimony of PW1 having been tainted with malice was so
badly discredited that the Honourable Lower Court ought not to

have considered or relied upon same in that regard.

The presence of CSP Patricia Amadi was vital and the failure of

the Prosecution to call her was fatal to the Prosecution’s case in

<o far as the Prosecution relied on the confession purportedly

made before her.
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Ground Thirteen
/—_

The Honourable Lower Court erred in Jay when without

allegation of the Appellant that he wrote Exhibit H under du
rely on the said Exhibit and its contents,

Particulars

1.

At the stage of tendering Exhibit H, the Appellant hag

Stated
categorically that the said statement was written by

him under
extreme duress.

Duress implies that the statement was not written by the
Appellant voluntarily, See: CCCTCS vs Ekpo (2001) 17

NWLR pt. 743 pg. 649; Oilserv Itd vs, L.A. Ibeanu & Co. Nig
Ltd (2008) 2 NWLR pt. 1070 pg. 191.

The Appellant also stated that the date on the statement was
clearly altered and his lawyer was not with him on the 29% of

November, 2021 when the statement was purportedly written.

The law i1s settled that where a Defendant challenges the
voluntariness of a confessional statement the Court ought to
conduct an inquiry through a trial within trial proceedings. See:
Giki vs State (2018) 6 NWLR pt. 1615 pg. 237; Olayinka vs
State (2007) 9 NWLR pt. 1040 pg. 561.

Having failed to conduct a trial within trial, the Honourable

Lower Court was wrong to have relied on the said confessional

statement in convicting the Appellant.

The decision of the Honourable Lower Court has occasioned a

travesty of justice.
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Ground Fourteen

The Honourable Lower Court erred in law when in relying on Exhibit H
that: |

it held

“...there is consistent evidence that his lawyer was
there when he wrote it...I believe he wrote Exhibit
H on 29/11/2021. It was made in the presence of his
lawyer. His evidence that he wrote it on 05/12/2021

is an after-thought. It is inconsistent with other

pieces of evidence. It is a lie.”

Particulars

1. Particulars of ground 13 are hereby repeated.

Ground Fifteen

The Honourable Lower Court erred in law when notwithstanding the Appellant’s
allegation that Exhibit H was written under duress, it came to the conclusion that

it was counter-signed by the Appellant and CSP Patricia Amadi who never gave

evidence at the Tnal.

Particulars

1. Particulars of ground 13 are hereby repeated.

2. CSP Patricia Amadi who allegedly counter-signed the said

Exhibit H with the Appellant never gave evidence before the
xhi
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 Havi :
3 aving not had the Opportunity of listening to the testimon
| y or
evidence of the named CSp Patricia Amadi, the Honourab]
Lower Court was wrong to have come to )

the conclusion that
. (] L] t
said Exhibit H was written by the Appell .

5 ant and counter-si
by the said CSP Patricia Amadi. er-signed

4. No video evidence was presented to the Court in accordance with
wi

Sections 15 (4) of the Administration of Justice Act 2015

5. The decision of the Honourable Lower Court was not based on
credible evidence before it.

Ground Sixteen

The Honourable Lower Court erred in law when notwithstanding the allegation of
torture and child abuse levelled against PW1 by PW?2 it proceeded to rely on the
testimony of PW1 in convicting the Appellant.

Particulars

1. There was evidence on record that PW1 had tortured and abused
PW?2 which culminated with the meeting in the residence of the
named Aunty Tessy.

2. It was in the course of PWI torturing and abusing PW2 that

PW?2 said she was tired and that “you people want to kill me.”

3. It was the evidence of the defence that PW1 had tortured PW2 to

implicate the Appellant.

o be drawn is that PW1’s complaint was clearly a

4. The inference t

deflection plan from the allegation against her.
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t (v

evidence and testimony of PW1 wag unreliab|
) 1able,

6 The Honourabl \4
. ble Lower Court ought to have been
Cautious and

wa in ascribi ibili Y ny
Pw l and evidence Of

nd Seventeen

Ground SEHEEEE
The Honourable Lower Court erred in law when '
notwithstandin '
g the evidence of

the matrimonial dispute between the Appellant and PW1 it el
C
estimony of PW1 as credible. eeded to treat the

particulars

. There was evidence of the matrimonial dispute between the

Appellant and PW1.

7 It was apparent that PW1 had scores to settle with the Appellant

arising from their matrimonial dispute.

3. PWI1 was the Complainant and the mastermind behind the

allegations leveled against the Appellant.

4. With the evidence of the matrimonial dispute it was apparent that

the evidence and testimony of PW1 was tainted with malice.

Ground Eighteen

hen it resolved the 1ssue of

The Honourable Lower Court erred in law W
the

hibit H from the contents on the face of the document and

voluntariness of Ex |
rial within trial proceedings.

demeanour of the Appellant without conducting a t

Particulars

I. Particulars of ground 13 are hereby repeated. 15
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